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Re: Remand of Protest of Notice of Intent to Award
RFP# 16-X-23964: Fiscal Intermediary and Financial Cash and Counseling Services: DHS

Dear Ms. Taylor:

This letter shall serve as the Division of Purchase and Property’s (Division) supplemental
response to the protest letters filed by Community Access Unlimited (CAU) on December 8, 2015 and
December 22, 2015, following the issuance of the Division’s Procurement Bureau’s (Bureau) November
23, 2015, Notice of Intent to Award (NOI) a contract for Solicitation #16-X-23964: Fiscal Intermediary
and Financial Cash and Counseling Services: DHS. In the protest letters, CAU alleged that the proposal
submitted by the intended awardee, PCG Public Partnerships, LL.C (PPL) was non-responsive because
PPL’s proposal failed to comply with numerous terms, conditions, and requirements of the Request for
Proposal (RFP). On May 13, 2016, the Division issued its final agency decision (FAD) on CAU’s
protest. On May 24, 2016, CAU filed an application for Permission to File an Emergent Motion for Stay
with the Appellate Division which contained documents that had not been included in CAU’s multiple
submissions to the Division related to CAU’s protest. The Division opposed the stay and filed a motion
to remand the matter back to it for consideration of these new documents as they related to an allegation
of ex parte communications and a CAU email containing supplemental questions. On June 8, 2016, the
Court granted CAU’s request for a stay and on July 15, 2016, the Court, granted the Division’s motion to
remand the matter back to the Division. Specifically, the remand allows the Division to further
investigate whether ex parte communications between PPL and the Department of Human Services
(DHS) occurred during the procurement and to further investigate whether the Division in fact received a
specific email from CAU with supplemental questions related to the procurement and if so, to determine
its impact on the procurement.

By way of background, the subject RFP was issued on August 4, 2015, by the Bureau on behalf
of the Department of Human Services (DHS) to solicit proposals to engage one contractor to provide
statewide fiscal management services, administrative services, and financial counseling services to
individuals enrolled in DHS programs (Program).' (RFP § 1.1 Purpose and Intent.) As noted in the RFP,
DHS administers a number of programs that promote and provide participant-directed care to the elderly,
individuals with disabilities, the medically needy, and veterans. These programs are based upon the

" The contract awarded through this solicitation will be used by DHS’ Divisions of Disability Services
(DDS), Aging Services (DOAS), Developmental Disabilities (DDD), and Medical Assistance and Health
Services (DMAHS).
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concept of participant direction which allows participants to have choice and control over the selection of
their home and community-based services, as well as purchase goods and to pay the individuals and
entities that provide them with the services. Participants, or their authorized representatives, function as
the employing authority, and in that capacity hire, discharge, train, and supervise their own directly hired
workers. The participants have the authority to manage their budgets, determine the type of goods and
services to be purchased, and establish their worker’s wage rates.

In order to provide for efficiencies of operation for DHS and its constituents, this solicitation
consolidated three current State contracts (two procured by the Division; one procured by DHS) which
provided for similar services. (RFP § 1.2 Background.) This RFP specifically sought a contractor with
the knowledge, experience, resources, and infrastructure to provide the statewide fiscal management
services (FMS) and financial counseling services (FCS) requested. (Ibid.) Specifically, the contractor
shall:

A. Provide the Vendor Fiscal/Employer Agent (VF/EA) model of FMS?
services in accordance with Agent Employment Tax Liability...

B. Provide administrative services to the participants enrolled in DDS,
DOAS, and DDD Programs; and provide fiscal conduit functions and
financial counseling services to the participants enrolled in DDS and
DOAS programs, to include, at a minimum, orientation, explanation,
and training about the Program to participants—the DDD-enrolled
individuals only require the fiscal conduit function as these
individuals receive their financial counseling services separate and
apart from the contract resulting from this RFP; and

C. Have the financial capability to advance funds (i.e., using a Just-in-
Time payment processing approach and methodology, or similar
approach) to pay participants’ workers and vendor.’

[RFP § 1.1 Purpose and Intent.]

It is the intent of the State to award one contract to the responsible bidder whose proposal, conforming to
this RFP, is most advantageous to the State, price and other factors considered. (RFP § 1.1 Purpose and
Intent.)

On November 23, 2015, the Bureau issued its NOI indicating its intent to award a contract to
PPL. CAU’s protest followed.

In its letter of protest, CAU alleged that

PPL failed to comply with numerous terms, condition and requirements
of the RFP, including terms with which the bidder must or shall comply.
Indeed, PPL. was non-responsive in at least 38 areas which the RFP
requires that the bidder shall comply. There were also at least 12 areas
where the RFP outlines specific items but PPL’s proposal omits all or
some of the requirements in a particular section. These failures require

* The current DHS contracts utilize the “Agency with Choice” model of FMS services, not the VF/EA
model which was sought by this RFP.

? Under the current contracts, the State advances funds to the contractors to provide the services to the
enrolled participants. Under this RFP, the contractors are required to advance funds to pay for services
and then seek reimbursement from the State.
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rejection of PPL’s proposal as non-compliant and non-responsive . .. In
fact, in response to several material requirements, PPL specifically states
its intention not to comply with the requirement of the RFP.

On December 8, 2015, the Division extended the protest deadline to December 22, 2015, and on that
date, the Division received CAU’s supplemental protest letter, which raised challenges to the
specifications and the contract award. PPL, the intended awardee, was provided an opportunity to
respond to CAU’s protest letters and on January 15, 2016, PPL submitted its response to the Division. On
February 10, 2016, CAU submitted an unsolicited “Responsive Protest” to the Division responding to the
statements submitted by PPL in response to CAU’s protest.

On May 13, 2016, I issued my final agency decision (FAD) addressing each of the protest points
raised by CAU. In that decision, I concluded:

With respect to CAU’s protest points, the information provided in the
PPL’s proposal provided a response to the RFP requirements. In
addition, I find that the Bureau’s responses to bidder questions were
appropriate and responsive, ensuring that all bidders were on a level
playing field and that this procurement was conducted in conformance
with the applicable laws and regulations.

Based upon the foregoing, I sustain the NOI. This is my final agency
decision with respect to the protest submitted by CAU. Nonetheless, in
light of the consolidation of services, I do encourage all qualified bidders
to discuss legal and cost-effective opportunities that would benefit
delivery of these programs by DHS.

[Division’s May 13, 2016 Final Agency Decision, p. 80.]

On May 17, 2016, CAU advised the Division that it intended to appeal the FAD and requested
that the Division stay the award of the subject contract. Before the Division had an opportunity to review
and issue its decision regarding CAU’s stay request, on May 24, 2016, CAU filed an application for
permission to file an Emergent Motion for a Stay with the Appellate Division. CAU’s request was
granted by the Court on May 26, 2016. In its appeal, CAU alleged in part that (1) there were ex parte
communications between PPL and DHS; and (2) that CAU submitted supplemental questions to the State
prior to bid opening which were unanswered. On June 2, 2016 the Division denied CAU’s request for a
stay.

As noted above, the Division’s motion for remand was granted on July 15, 2016. Pursuant to the
remand, the Division’s Hearing Unit conducted an independent review and investigation of both
remanded issues. That review and investigation found as follows.

A. Ex parte Communications

As part of PPL’s counsel’s January 15, 2016 response to CAU’s protest, PPL’s counsel stated
“PPL did not, and was not required to, reiterate. each requirement due to space limitations and based on
guidance from the DHS. Failing to reiterate the RFP requirements in detail does not reflect a lack of
understanding nor relieve PPL from fulfilling each requirement if awarded the contract.”

On February 10, 2016, CAU submitted an unsolicited ‘responsive protest’ to the Division stating:
...PPL's response suggests, however, that it relied on other

representations from the State in preparing its bid. (See page 5, point 8)
It would be a violation of New Jersey procurement law and serve to
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invalidate the RFP and any award, if the State engaged in ex parte
communications with PPL about the RFP, or information was provided
PPL which was not provided to CAU.

CAU did not, however, indicate on what it was basing this allegation, and the FAD noted that this
allegation was not supported by the record. It was only much later, in its motions for stays to this
Division and to the Appellate Division, that CAU pointed to the statement in PPL’s counsel’s January 15,
2016 letter as the basis for its allegation of ex parte communication during the protest. This statement is
the sole basis that CAU has pointed to for an alleged ex parfe communication.

On remand, the Hearing Unit contacted each of the voting members and technical advisors on the
evaluation committee as well as the current state contract managers. All persons contacted advised the
Hearing Unit that he/she had no communications with PPL regarding this solicitation.

In addition, the Hearing Unit requested that PPL respond to CAU’s allegation that PPL had ex
parte communications with DHS employees related to this solicitation. PPL submitted a certification
from David Horvath, the manager at PPL. who was primarily responsible for overseeing PPL’s response
to the solicitation. Mr. Horvath denied any ex parfe communications and in pertinent part, certified as
follows:

5. In fact, in making that statement in its January 15, 2016 letter, PPL
was referring to the written instructions in the RFP regarding page
limits and the reiteration of RFP tasks: Aa0096-97 (bidder’s
submission is limited to 25 pages); Aa0102-03 (“Mere reiterations of
RFP tasks and subtasks are strongly discouraged, as they do not
provide insight into the bidder's ability to complete the contract”).
Copies of the referenced RFP pages are attached hereto.

6. Furthermore, and in response to the Division’s July 19, 2016 inquiry,
I conducted an internal inquiry of those who had anything to do with
PPL’s RFP response as I had primary responsibility for overseeing
the company's response to the RFP; I confirmed that no one with
PPL, or on behalf of PPL, engaged in any ex-parte communications
with the State regarding how to respond to the RFP.

[Exhibit A - Horvath Certification dated July 26, 2016.]

Again, CAU submitted an unsolicited response to PPL’s certification. This response provided no
evidence to support CAU’s allegation that an ex parfe communication had occurred between PPL and
DHS. The response merely expressed CAU’s disbelief of the content of Mr. Horvath’s certification.

Based upon the Hearing Unit’s independent investigation, and my review of the record, I find no
evidence that any ex parfe communication occurred between PPL and DHS regarding the subject
solicitation. All members of the evaluation committee as well as the State contract managers and PPL’s
manager who was responsible for overseeing PPL’s response to the solicitation advised the Hearing Unit
that they had no communications regarding the subject solicitation.

I also note that it is appropriate for a bidder to refer to the specifications and instructions in all of
the Division’s RFPs as “guidance” to all bidders on how to prepare a proposal. With regard to PPL’s
specific statement which also refers to space limitations, I am persuaded that the statement was made in
the context of the RFP’s instructions.
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B. CAU’s Supplemental Questions.

As noted above, on September 1, 2015, the Bureau issued Addendum #2 responding to bidder
questions received prior to the close of the Question and Answer Period (Q&A Period) on August 18,
2015. In response to one question, the Bureau mistakenly noted that the Q&A Period had been extended.
When the error was brought to the attention of the Procurement Specialist Addendum #4 was issued on
September 11, 2015 advising prospective bidders that the Q&A Period had not been extended; instead, it
was the proposal submission deadline that had been extended.

During CAU’s original protest, CAU alleged that the procurement process was not conducted in
conformance with the applicable laws and regulations. Specifically, CAU alleged that the Division
extended the time for prospective bidders to submit questions and then rescinded the extension without
notice, leaving some questions unanswered. The Hearing Unit took steps to investigate whether any
supplemental questions had been received from CAU. In conducting this investigation, the Division of
Revenue and Enterprise Services (DORES) was contacted.

By way of background and process I note that, the DPP eSupport mailbox
(esupport@treas.nj.gov) is maintained and housed by DORES, a Division of the Department of the
Treasury, separate and apart from the Division. DORES advised the Hearing Unit that no supplemental
questions were received from any bidder. Moreover, with its original protest, CAU did not provide either
the supplemental questions or proof that an email containing supplemental questions had been forwarded
to the Division. Accordingly, in the May 13, 2016 final agency decision I concluded that “despite the fact
that there was a typographical error in the September 1, 2015 Q&A response, no supplemental questions
were received from any bidder, and all questions previously received by the Division related to this RFP
were answered.”

In its May 24, 2016 application for Permission to File an Emergent Motion for Stay, CAU came
forward for the first time with a copy of the email* (below) containing the supplemental questions that it
alleged had been sent to the Division.

FW o BT E000 PGSO AL INTERMEDIARY AN FINANCIAL € ASH Page | of 8

vifiet s
CiSCO

REDACTED

ATTORNEY CLIENT PRIVILEGE

11U oA ah A

AL INTERMEDIARY AMD FINANCTIAL CASH

This email information, filed with the Court, provided the date, time and sender of CAU’s alleged email
containing the supplemental questions. With this new information provided, the State requested that the
Court remand the matter to the Division for review and investigation. Upon receipt of this email in

* This email was included in CAU’s appeal as Exhibit A.
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connection with the remand, the Hearing Unit reviewed the email which had been submitted by CAU to
the Court.

When emails are received into the eSupport mailbox, DORES staff, who act as a clearing house
for the emails received into the mailbox, review each email for the solicitation number and/or the
solicitation title, and then forward the email to the appropriate procurement specialist.’

Emails from CAU received into the eSupport mailbox prior to September 10, 2015, appeared as
follows:

Bid 2016-X-23964 indicates as shown below that there are two addendum, yet only one addendum is shown on the Documents section of the detailed Bid Page. Please
advise if there is an additional Addendum item and how to access it.

2016-X-23964

Addendum 02 Addendum 01

Mevcedes Witewnshy
Associate Executive Director
Community Access Unlimited - Celebrating 36 Years of Excellence
80 West Grand Street
Elizabeth New Jersey 07202
Business. 908 354-3040 ext 225
Fax 908 558-9589
Cellular: 908 413-3896
VA

Faady”
THEICaU
Helping you achieve independence in your community... that’s the ADVANTAGE

| fi&lin!

Chech us out 3t wa cauni 90

o Please co er the environment before prnnting ¢

This emadl and any files transmetted with it are confidential and mtended solely for the use of the mdnadual or entity to whom they are addressed If you have received this emad in ervor please notify the system manager. Thus message
contams confidential mformation and 15 meended only for the mdnidual named. If you are mot the named addressee you should not dissemmate, distribute or copy this e-mail. Please notify the sender mmediately by e-mail if vou have
received ths e-mad by mustake and delete thes e-mad from your system. If you are not the mtended recyprent you are notified that disclosmg, copymg, distnibutimg or taking any action in reluance on the contents of this mformaton 1s strictly
probubitad

and

Subject AL INTERMEDIARY AND FINANCIAL CASH

Addendum 2 extended the question period for this Solicitation until today, yet the site is not accepting questions- see statement on the site..
The Q & A Perod for Solcitation 16-X-23964-FISCAL INTERMEDIARY AND FINANCIAL CASH A has ended

if your question is non-RFP related, email the Division of Purchase & Property's Business Unit at s state.nj.us
Please advise. Thank you for your assistance.

Mexcedes Witawshy
Associate Executive Director
Community Access Unlimited - Celebrating 36 Years of Excellence
80 West Grand Street
Elizabeth New Jersey 07202
Business 908 354-3040 ext 225
Fax 908 558-9589
Cellular. 908 413-3896
AT

. . . THElCaul
Helping you achieve independence in your community... that’s the ADVANTAGE

| TI&IIn]

Check us out at wew coun.om

oA Pie

This email and any files wansmented with  are confidental and meen
contams confidential mformation md is wtendad ouly for te mdiidus
recerved this e-mad by mustake and delete this e-maid from your system
prohibited

e use of the mdsvidual or entity to whom they are addressed have received this emall in ervor please notify the system manager This message
Ou are not the named addressee you should not dissemnate, distribute or copy this e-mail. Please notify the sender immediately by e-mail if you have
ou are not the mtended reciprent you are notified that diclosmg, copymg, distributmg or takmg amy acton in relmnce on the coutents of thes mformation 15 stclly

However, when the email in question here was received into the eSupport mailbox on September 10,
2016, it was inexplicably sent as a secure file. It appeared as follows:’

* While I am disappointed in this unusual gap in the electronic process here, I am pleased to share that the
State of New Jersey’s new eProcurement system, NJSTART, went live on June 20, 2016. In NJSTART,
questions are posted directly to the Bid Solicitation {RFP} and are viewable by the Bureau without
having to pass through a clearing house.
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| Message @ isecuredoc_20150910T104440. htmi

You have received a secure message

Read your secure message by opening the attachment, securedoc.html. You will be prompted to open (view) the file or save (download) it

| to your computer. For best results, save the file first, then open it in a Web browser. To access from a mobile device, forward this message to
{ mebile@res.cisco.com to receive a mobile login URL.
|
If you have concerns about the vahdity of this message, contact the sender directly. |
{
| First hme users 11‘ nued lo register aftel uﬂmr 9 lhﬂ attachment. For more information, click the following Help link. |
Help - safe/helptopic |

About CIsco Reglstered Emnﬂ Service - hitps:/, reg gls;g com/websafe/about

This emad and any files transmtted with it are confidential and mtended solely for the use of the mdrvidual or entity to whom they are addressed. If you have recerved this emadl m error please notify the system manager. This message
contams coufidential mformation and is mtended culy for the mdividual named. If you are not the named addressee you should not dissemmate, dsstribute or copy this e-mail Please notify the sender mumediately by e-mail if you have

recerved tus e-mail by mistake and delete thys e-mail from your system_ if you are not the mtended reciprent you are notified that dsclosmg, copymg, distributing or takmg any action in reliance on the contents of this mformation s striclly
prokibrted

There was no RFP solicitation related content in the email (above) by which DORES could identify this
communication as related to this, or any, procurement. It was simply not recognized by DORES. It is an
unusual circumstance for DORES or this Division to receive an email, secure or otherwise, which does
not contain identifying content related to the RFP. Consistent with RFP § 1.3.1 Electronic Question and
Answer Period, bidders are directed to tie their submitted questions to the RFP. Here, because the secure
email received by DORES did not display this information, the email was not forwarded to any
procurement specialist for review as neither the solicitation, nor the procurement specialist could be
ascertained from the email, nor was DORES able to locate any such questions during the Hearing Unit’s
initial investigation.

In connection with the Division’s more informed review on this remand from the Appellate
Division related to the email referenced as CAU’s Exhibit A in its brief on appeal, based upon the date,
time stamp and sender’s email address, in working with DORES the Hearing Unit was able to determine
that an email depicted in the screen shot above, was CAU’s email in question.

To reveal the email content, the Hearing Unit, on June 20, 2016, in undertaking a new

investigation related to CAU supplemental questions, took the extra steps necessary to open the secure
attachment. Those steps are detailed as follows:

e  First, when the link (& #@eecRIsmemos@nsy iq clicked the following appears:

F securedoc_201509107104440.htmi

| Message | € |securedoc_20150910T104440.htmi

1 You should only preview files from a trustworthy source.

Previewing the file might not show the full content of the file. To see the most complete, up-to-date content, open the file.

1 mew: Au» JI

¥} Always warn before previewing this type of file.

e If you agree that the email is from a trustworthy source, and again click on the link

£ insdecmmInasensy the following appears:

* All emails were sent by Mercedes Witowsky (MWitowsky@caunj.org).
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ctfean] s
CISCO

03 44 4% PU G
Uratage Srcurty. tigh

Grso
From: Mercedes YWitows ky th tc’hsk:\- .cnurvj.n:-m: !
To: e5peM T ireas.nj.goy |
cobiser:  RE 36-X-23064-FISCAL INTERMEDIARY AND |
A=Y FIMANCIAL CASH ;
!
To open this message, Frst dick the button to register. {
after regstenng, come come back to cortirue cpening the BEGIZTER, {
Miessage. i
i
4
Select o g¥ferend pddress 1‘
i
whalu |
Cisco Registered Envelope Service cisco |
!
Cogryrught & 2000 3018 Caca Sytems, I, &7 oghts peseneed, ;

e It is only at this stage that the solicitation number and title appear. In order to access the email,
the Hearing Unit was then required to register with CISCO, entering personal identifying
information and creating a password.

dfnaln {English (U3) V]
C1SCo .

i NEW USER REGISTRATION

H = = requred feid
| Enter Personal Information
Emal Address 0ot BUess.y.gov
Pirst Name®
! Lagt Name®
Create a Password
Passmced™ Enter o pummem of 8 chavacters or numibers.

Fastwords ave case-sensdiee. Four pessmord must

Confem Pasgaced® goatan orh letters 5ad numders.

I @y repatenty, you sgree to CRES s Teemy of Service

Cisco Fiég'isrferrédwEnvelépé Service

bt Terms of Servce Proany Prioy Copymght T 2011-2036 Cisto Systems, Inc. andes 23 aFlates. & rights reserved.

e Once registration was completed, account activation was necessary to access the email:

nllhllll English (US) V|
CisCo ’

l FINAL STEP: ACCOUNT ACTIVATION
1 Your Cisto Regslered Envelope Service accourt was
| successtully created,

i Imstructions to activate your account have
; been emailed to esuppori@treas.nj.gov,

| Please check your inbox. H you do not see an account
i activation emal, theck your jurk email folder.

Cisco Rt\qrstorod Enve!ope Service

Aoyt Yermpof Servge Prussy Puisy Copyngtt © 2008-2016 Crste Sestems, Frc. andior 45 aflates. & rghts recerved,
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e Thereafter, an account activation email was received:

From CRES Do Mot Reply 4

Sent: Wednesday, July 20, 2016 2:54 PM
To: OPP eSupport

Subject: Please acivate with CRES

Activation

Cear Mearing Un,

Thank you for registering with Cisco Regeatered Envelepe Service,
Click here to actwvate this account,

To stop the cegistration process you €an cancel th ascount.

IMPORTANT
To help keep your persons!information safe, Cisca recommiends that you never grve yawr CRES password ta anyene, including Cisce emplayees.

Welcome to CRES!

To know more abgut Cisco Registered Envelope Service, see htipsi/fres.cisco com/websafe/about
Terms of Service: hiipgi) ISER, Swshialely f:
Provaty Polidyt BIRD L/ v, €150 SOM/web, Jledaypryacy.mml

e Only after the account activation was confirmed,

et
CISCO

| EMAIL ADDRESS CONFIRMED

£ You have activated the account for

i esupportBtreas.n).gov. Regisiratoon for this emad

i address is now complete. Yo exit this page. close your

. browser window. After exiting this page, return (o your

| Registered Envelope and enter youl password 1o open
it

Cisco Registered Envelop(_zmévér'vice

gt Yermgof Seevie Povacy Boicy Coppnatt € 2015-2036 Ciote Systema, Log, adior 4a a#hetes. &1 nghts reserced,

e was the Hearing Unit finally able to login using the screen below®:

% Even now, if the Hearing Unit attempts to reopen the email for review, it must login to the “Cisco
Registered Envelope Service” to access the email content.
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aifia]n
v3 his st EoT
Mavsage Secardy. Hagh
, , , , @zez Engish (US) v}
[ Frami Mergedes Wilgwiky <M Iowiky R Laun) 00>
i To: esupport Gtressnpgow
! Subject: RE: 16-X-23964-FISCAL INTERHEDTARY AND
] SRR FINANCIAL CASH
i
| Passward: | ! Fersona' Security Prrase
! Fol3 <% e Your perscnal phrase /s not
i enatled an this computer.
| [IRemember me on this computer More irfg
i
E [_}Ensble my Perscral Seounty Phraze
£e diferen Argus
If yeu expenience problems opening ths message, try to Dpen Onling
T e iy i o - - s B oy gy o N H - -lll.lln
Cisco Registered Envelope Service <isco
Copppnight © 2000- 2015 Qoo Systems, Ing, All nghls reserved.

e and open the email, which finally revealed the following:

T P b oY FTIIe Trwiviee Quertien s - mive e ‘;“\u;ifru -

Sectivn

1 Wage: TR B ki Frwaie T Quees
Section

Foge T L Froe Sibmdule Soeer Qurstion

|

i

[

! ;

| ecmen
| "

i

¥

Iy
L 4
o

Moscodes Wtoamsby

Thus, the Hearing Unit determined that CAU did in fact submit additional questions in response
to Addendum #2. Because CAU, however, submitted the email as a secured file, the email content was
not viewable or identifiable by DORES as related to a solicitation; and, therefore was not forwarded to the
Bureau for review, prior to the proposal opening date.

Now, on remand, I have reviewed each of these supplemental questions to determine whether any
of them would have mandated an answer prior to proposal opening or an amendment to the specifications,
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and whether a lack of response affected the procurement. As to each of CAU’s supplemental questions, I
find as follows:

1. RFP §3.7.1.1 Orientation

CAU’s first supplemental question and suggested action was as follows:

# Page | RFP Section Question _ Suggestion
# Reference
1 51 3.7.1.1 C 33 | Question 118 in the answers published on | Clarify what change in Part 2 might
9/1 asks about what responsibility the address this issue.

Orientation | contractor might have during orientation
to advise the participant about the
Difficulty of Care federal income tax
exclusion for the applicable Medicaid
Programs. The answer given was to refer
to Part 2 of the document for a change to
the RFP. However, there are no changes
listed in Part 2 that address this issue at
all. Please clarify if there is a change and
please post the change as indicated in the
9/1 response.

Question #118 of Addendum #2 stated:

# Page | RFP Section Question Answer
# Reference
118 52 3.7.1.1 C40 | Orientation —C 40 Please refer to Part 2 of this document
Is the contractor expected to inform for a change to the RFP.

participants and employees regarding
IRS Notice 2014-7 regarding the
Difficulty of Care federal income tax
exclusion for the applicable Medicaid
programs, capture and record the
employees’ eligibility, and cease to
report payments as federal income
where applicable? If not, why not?

RFP § 3.7.1.1(C)(40) stated in pertinent part:

RFP § 3.7.1.1 Orientation

C. Please note: the respective SCM will supply the contractor with the
following DHS-numbered forms at the Project Launch meeting. The
Orientation curriculum shall include, but not be limited to, the following;:

40. Process explaining the Participant/ Authorized Representative-
Employer Satisfaction Surveys.

IRS Notice 2014-7, referenced in the original question, provides guidance on the federal income tax
treatment of certain payments for persons who provide home care for eligible individuals under a state
Medicaid Home and Community-Based Services waiver program for individuals who otherwise would
require care in a hospital, nursing facility, or intermediate care facility. The notice provides that Medicaid
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waiver payments will be treated as difficulty of care payments excludable from gross income under §131
of the Internal Revenue Code.

A review of CAU’s supplemental question does not change the reasoning in the May 13, 2016,
final agency decision. RFP § 3.12.1 Related Federal and New Jersey Taxes and RFP § 3.3(F)
Administrative Requirements for the Contract’s Operations require that the contractor comply with
applicable federal and State laws related to tax withholdings and require the contractor to identify and
interpret changes to federal regulations or policies as necessary. While there was no addition, deletion,
clarification or modification to the RFP contained in PART 2 of Addendum #2 related to Question 118
for RFP § 3.7.1.1 C 40, such language was not necessary as the RFP, as noted above, required the
contractor comply with applicable federal and State laws related to tax withholdings and require the
contractor to identify and interpret changes to federal regulations or policies as necessary. The reference
to Part 2 was a clerical mistake which did not result in a deviation from the substantive procurement
process.

While a response to the supplemental question could have clarified that no Part 2 RFP
modification was intended, the Bureau’s failure to answer this supplemental question did not impact the
procurement process. The supplemental question posed by CAU would not have resulted in a revision to
the RFP. Therefore, this procurement was conducted in conformance with the applicable laws and
regulations.

2. RFP § 5.15 Retainage

CAU’s second supplemental question and suggested action was as follows:

# Page | RFP Section Question Suggestion
# Reference
2 118 5.15 Since this contract is for five years and Make a review of contractor
with possible extensions could be in force | administrative rates and PMPMs a
Retainage for as many as seven years, would it be part of the yearly program close

possible to make a review and release of | process.
contractor administrative rates and
PMPMs a part of the yearly close
process, but certainly sooner than the
potential seven year contract term with
extensions?

RFP § 5.15 Retainage states:

The amount of retainage is noted on the RFP signatory page
accompanying this RFP. The using agency shall retain the stated
percentage of each invoice submitted. At the end of each three (3) month
period, the using agency shall review the contractor's performance. If
performance has been satisfactory, the Using Agency shall release ninety
percent (90%) of the retainage for the preceding three (3) month period.
Following certification by the State Contract Manager that all services
have been satisfactorily performed the balance of the retainage shall be
released to the contractor.

Upon review, it is unlikely that the RFP would have been revised as requested; however, even assuming
arguendo the RFP was revised, the revision would not have impacted a bidder’s proposal as the required
review of the contractor’s performance, whether it occurs every three months or annually is a requirement
of the State, not the contractor. The supplemental question posed by CAU would not have resulted in a
revision to the RFP. The Bureau’s failure to answer this supplemental question did not impact the
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procurement process, and this procurement was conducted in conformance with the applicable laws and
regulations.

3. Price Schedule / Price Sheet

CAU’s third supplemental question and suggested action was as follows:

# Page | RFP Section Question Suggestion
# Reference
3 129 9.1 Given that the DDD Supports Program is | Include a Price Line for the DDD
now in operation and will be in operation | Supports Program on Sheet 1 of the
Price throughout the life of the contract Price Schedule.
Schedule/ represented by this RFP, should there not
Sheet 1 be a Price Line on Sheet 1 for the
Supports Program?

The Division of Developmental Disabilities (DDD) within the Department of Human Services
(DHS) serves individuals with developmental disabilities, who are Medicaid eligible and meet certain
functional criteria for disability-related services. The Division provides services and support for
approximately 25,000 adults who reside in the community independently, with family members, or in
group home settings. For DDD, the Fiscal Intermediary (FI) acts as a conduit for payment of approved
goods and services for individuals who are not Medicaid providers. All of DDD’s disability-related
services are funded through one of two Medicaid waiver programs: the Community Care Waiver (CCW)
and the Supports Program. (RFP § 1.2.3 Division of Developmental Disabilities (DDD) Programs.)

The Community Care Waiver (CCW) is a waiver program administered by DDD for individuals
with developmental disabilities, providing the services and support needed by these individuals to live in
the community. (RFP § 1.2.3.1 Community Care Waiver (CCW).) At the time that the RFP was
advertised in August 2015, DDD planned to implement a Supports Program as part of the CCW program.
The Supports Program would provide support services to individuals living with family members, their
personal homes, or unlicensed settings due to family members or natural supports providing assistance to
the individual and/or not meeting an institutional level of care as required by the CCW eligibility
requirements. (RFP § 1.2.3.2 Supports Program.) At the time that this RFP was advertised, there were
no individuals enrolled in the Supports Program as it has yet to be implemented. Specially, the RFP
states “the DDD’s Supports Program is a new waiver program, the population of participants is estimated
to grow during the term of the contract resulting from this RFP. The State anticipates an estimated 10,710
program participants will be enrolled, although there is no guarantee of minimum or maximum numbers.”
(RFP § 1.2.4 Utilization Summary — All Programs.)

With respect to RFP § 9.1 Price Schedule/Sheet 1, bidders were required to submit all pricing
based on a per member/per month cost. The estimated number of enrollees was based upon the current
enrollment in DDD’s program, not upon projected enrollments. As such, the estimated number of
enrollees was for bidding purposes only, and the RFP did not guarantee a minimum or maximum number
of enrollees. (RFP § 1.2.4 Utilization Summary — All Programs.)

Section 9.1 Price Schedule/Sheet 1
Monthly | Monthly Mo_nthly Monthly | Monthly Taal Bidders
. . Unit ; 4 Extended | Total
. Unit Unit ; Unit Unit :
Price Price Price Price Price Piige Estimated | Extended
Line | Description | Unit Contract | Confract Contract Coiitiact | Coftiaen Qty. (for | Costs for
No. Year bidding all Five
Year Year Thics Year Year purposes | (5)
One (1) | Two (2) 3) Four (4) | Five (5) ailvd Yours*
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DDD-

05 ccw

Firm-
Fixed
Per-
Member,
Per-
Month

10,900
Members
X 12
Months x
5 Years

Had the Bureau received CAU’s question prior to bid opening, the information provided to
potential bidders would not have been amended and the price sheet would not have been changed. As
noted in the RFP, DDD’s new Supports Program is part of the CCW program; therefore, it was not
necessary that a separate price line be added to the price sheet as requested by CAU. The price line, as it
was listed in the price sheet, incorporated DDD’s existing enrollments and accounted for potential future

enrollments in the CCW program and its subsidiary Supports Program.

The supplemental question posed by CAU would not have resulted in a revision to the RFP.
Therefore, a response not being given for this supplemental question did not impact the procurement
process, and this procurement was conducted in conformance with the applicable laws and regulations.

4. RFP §3.6.2 Project Staffing

CAU’s fourth supplemental question and suggested action was as follows:

# Page | RFP Section Question Suggestion
# Reference :
4 40 3.6.2B It is stated in this section that, “the SCMs | Permit backup personnel to be
Required forty-five (45) days advance preapproved to serve in place of key
Project notice to approve any proposed change in | personnel in case a key staff member
Staffing key personnel”. Would it be acceptable should leave suddenly.

then for the contractor to appoint backup
personnel who would be pre-approved to
serve in place of the key personnel in
case of sudden emergency departure by
one of them?

RFP § 3.6.2 Project Staffing states:

The [Account Manager (AM)] shall submit a written request to the [State
Contract Managers (SCMs)] for prior approval of proposed key
personnel at the Project Launch meeting, and throughout the contract
term; the SCMs require forty-five (45) days’ advance notice to approve
any proposed change in key personnel. The contractor shall provide the
resume of the AM, whenever an AM is being proposed for consideration
throughout the contract term. Section 4.4.4.3 of the RFP provides the
requirements for the format of resumes. Changes in key personnel shall
be reported to the SCMs immediately. No key personnel change may be

made without prior, written approval from the SCMs.

The RFP requires that the SCM have a minimum of 45 days’ notice of change in key personnel so that the
new personnel can be approved. Nothing in the RFP precludes a contractor from having back-up key
personnel pre-approved. In fact, in response to similar questions posed by a potential bidder during the
Q&A Period, the Bureau advised potential bidders that a contractor shall provide a succession plan.
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# Page | RFP Section Question Answer
# Reference
85 39 3.6.2 The response to all of these bulleted

When a position becomes vacant, may
the contractor hire or assign an
employee on an “acting” basis pending
SCM approval to ensure uninterrupted
service?

Will the State have an “emergent”
process to fill vacancies? For example,
where a preferred candidate has been
identified but is unwilling or unable to
wait 45 days for approval? Suggestion:
The RFP should request that the
Bidder provide the organizational
capacity and expertise to accomplish
the tasks under this RFP and not
comingle state HR practices with the
hiring practices of the contractor.

questions follows: The State requires
no authority over the contractor’s
staff; however, the contractor shall
provide a succession plan to the
respective SCM, for approval as per
RFP Section 3.6.2B, to include how
the contractor’s level of service (LOS)
will be maintained and how the
contractor expects to fulfill the duties
of the contract and ensure
uninterrupted service.

(Emphasis added.)

address CAU’s specific supplemental question did not impact the procurement process.

Based on the original question posed during the Q&A Period and the Bureau’s response, and the
fact that the RFP did not preclude CAU, or another contractor from submitting an approval request for
backup staff, so long as the SCM was provided 45 days’ notice for approval, the Bureau’s failure to

The

supplemental question posed by CAU would not have resulted in a revision to the RFP. Therefore, this
question did not impact the procurement process; and, this procurement was conducted in conformance
with the applicable laws and regulations.

Based upon the foregoing, 1 sustain the NOIL. This is my final agency decision with respect to the
remand from the Superior Court, Appellate Division and supplements my May 13, 2016 FAD and
becomes a part of it. Together, this supplement and my May 13, 2016 FAD are the complete final agency
decision in response to all of the protests submitted by CAU.~

JD-M: RUD
c: B. Montag
P. Michaels

L. Spildener
S. Fletcher

Sincerely,

/
§ } 7//:( (\___W,/}\

/' Director N

Jignasa Desql McC ?/’,
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